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The First Amendment tolerates—has long tolerated—the regulation
of certain kinds of false speech. Indeed, regulable lies are not limited to tra-
ditionally less-protected categories of speech like defamation and commer-
cial deception. They include an array of other established speech regula-
tions, administered by government institutions every day, from criminal
laws barring perjury and other lies to government officials, to disciplinary
measures by elected bodies sanctioning members for false or otherwise ob-
jectionable speech. Yet while it is easy to identify the kinds of lies that ex-
isting doctrinal categories make regulable for the personal, physical, or rep-
utational harms they inflict on individuals, it has been far less clear what
other constitutionally “cognizable” harms support this separate class of lies
equally long subject to regulation. This essay argues that those other cog-
nizable harms are best understood as including the structural interests of
constitutional democracy—a concept that extends not only to preserving
the integrity of elections but also to protecting the functional operation of

other governing institutions, and to maintaining an information environ-
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ment sufficient to support a system of constitutional democratic govern-
ance. While existing jurisprudence and long-recognized principles of con-
stitutional theory offer ample support for this distinct category of democ-
racy harms, the doctrinal fiction that no such category exists reinforces a
perverse conception of the civil right to free expression—as one that toler-
ates burdens in the interest of remediating private harms (like injuries to
reputation), but not in the interest of public harms (like injuries to the in-
stitutional mechanisms of democratic accountability). Furthermore, focus
on the maintenance of existing categories as the critical safeguard against
excessive speech regulation obscures the Court’s chronic failure to develop
a consistent or meaningful understanding of the potentially far more con-
sequential limit on government regulation of speech: The empirical re-
quirement that regulators demonstrate a content-based rule is actually nec-
essary to achieve their democracy-protecting goal and is carefully tailored

to achieving it.
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INTRODUCTION

As partisan polarization and social violence have risen in recent years,' and

! One important indicator, the level of social violence in the United States—a long-established
indicator of a country’s relative democratic health—is at a six-year high, boosted by a substantial
increase in racially and politically motivated violent attacks. See, e.g., Robert O’Harrow Jr. et al., The
Rise of Domestic Extremism in America, WASH. POST (Apr. 21, 2021), https://www.washing-
tonpost.com/investigations/interactive/2021/domestic-terrorism-data/  [https://perma.cc/2YFS-
7V69] (citing CSIS Domestic Terrorism Dataset used by the Washington Post, Wash. Post Investi-
gative, CSIS_Domestic Terrorism, GITHUB, https://github.com/wpinvestigative/csis_domestic_ter-
rorism [https://perma.cc/4FCP-QH6C] (last updated Apr. 14, 2021)); see also Rachel Kleinfeld, The
Rise of Political Violence in the United States, 32 ]. DEMOCRACY 160, 161 (2021); Memorandum from
the Deputy Att’y Gen., U.S. Dep’t of Just., to All Fed. Prosecutors; Dir., Fed. Bureau Investigation
(June 25, 2021), https://www.justice.gov/dag/page/file/1406286/download [https://perma.cc/
46RH-Q97L]; Adam Brewster, Key Local Election Officials in Battleground States Still Face Threats
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public faith in governing institutions has declined,” scholars across a remarkable
range of academic disciplines have embraced concerns that one or more features of
our current information ecosystem is functioning to widen cracks in core structures
of U.S. constitutional democracy.? The causes for concern are not hard to see. Social
media and other online communications platforms have featured centrally in re-
peated, high-profile attacks on democratic processes directly—from the Russian
disinformation campaign aimed at influencing the presidential election of 2016, to
the organization of the physical invasion of Congress based on false claims of elec-
tion fraud in 2021. At the same time, partisan cable media preferences,* the algo-
rithmic influence of online platforms,® and longstanding professional conventions

of traditional media have amplified the spread of false information® or on occasion

Over a Year After 2020 Election, CBS NEwS (Jan. 4, 2022, 11:06 PM), https://www.cbsnews.com/
news/election-officials-threats-2020-election/ [https://perma.cc/8LKS-LQU8]; Anjali Dayal et al.,
Warnings of “Civil War” Risk Harming Efforts Against Political Violence, WAR ON ROCKS (Jan. 18,
2022), https://warontherocks.com/2022/01/warnings-of-civil-war-risk-harming-efforts-against-
political-violence/ [https://perma.cc/SL5E-Y2LW].

2 Public Trust in Government: 1958—-2021, PEW RSCH. CTR. (May 17, 2021), https://www.pew-
research.org/politics/2021/05/17/public-trust-in-government-1958-2021/ (reporting tracking data
showing trust in government at or near historic lows).

3 See, e.g., RICHARD L. HASEN, CHEAP SPEECH (2022); SOCIAL MEDIA AND DEMOCRACY: THE
STATE OF THE FIELD AND PROSPECTS FOR REFORM (Nathaniel Persily & Joshua A. Tucker eds., 2020);
see also, e.g., JONATHAN RAUCH, THE CONSTITUTION OF KNOWLEDGE: A DEFENSE OF TRUTH (2021);
MARTHA MINOW, SAVING THE NEWS: WHY THE CONSTITUTION CALLS FOR GOVERNMENT ACTION TO
PRESERVE FREEDOM OF SPEECH (2021); YOCHAI BENKLER ET AL., NETWORK PROPAGANDA: MANIPU-
LATION, DISINFORMATION, AND RADICALIZATION IN AMERICAN POLITICS (2018).

4 See, e.g., Brad Adgate, In 2020 the News Sources for Republicans and Democrats Were Very
Different, FORBES (Mar. 1, 2021, 9:42 AM), https://www.forbes.com/sites/bradadgate/2021/03/01/
in-2020-the-news-sources-for-republicans-and-democrats-were-very-different/ 2sh=
2a260bc34529.

5 See, e.g., Daphne Keller, Amplification and Its Discontents, 21-05 KNIGHT FIRST AMEND. INST.
(June 8, 2021), https://knightcolumbia.org/content/amplification-and-its-discontents [https://
perma.cc/DE4T-635X]; Soroush Vosoughi et al., The Spread of True and False News Online, 359 SCI.
1146 (2018), https://science.sciencemag.org/content/359/6380/1146.

¢ See, e.g., Benkler et al., Mail-In Voter Fraud: Anatomy of a Disinformation Campaign 1-7
(Harv. Univ. Berkman Klein Ctr., Research Publication No. 2020-6,2020), https://papers.ssrn.com/
sol3/papers.cfm?abstract_id=3703701 [https://perma.cc/F73R-D9]C].
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declined to circulate the truth,” seeming to operate in more diffuse ways to under-
mine prospects for the kind of compromise or even shared perception that demo-
cratic governance requires. And indicators that the existing information environ-
ment drives, or at least reinforces, sharp partisan divisions among Americans
abound. Today, more than two-thirds of Republicans (but just 3 percent of Demo-

crats) believe that Joe Biden’s election was the product of voter fraud.®

Yet while these developments have given rise to profound concerns about the
future of constitutional democracy—a system of government featuring not only
regular popular elections but also independent political and judicial authorities, re-
spect for the rule of law, a free press, and at least baseline protections for individual
freedom and civic equality’—debate over how we might remedy the current state
of affairs in the United States has been hamstrung by the persistence of two endur-

ing fictions surrounding how our Constitution protects the freedom of speech.

The first is the expectation that the harms caused by most any problematic
speech can best be corrected by, as Justice Brandeis famously put it, “more
speech.”'? If the goal is correcting false perceptions of reality or misguided beliefs,
the theory goes, natural competition in the “marketplace of ideas” best ensures that

truth will out."" But as a growing number of scholars, and at least two Supreme

7 Jen Patja Howell, The Lawfare Podcast: How the Press and Platforms Handled the Hunter Biden
Laptop, LAWFARE (Apr. 7, 2022, 5:01 AM), https://www.lawfareblog.com/lawfare-podcast-how-
press-and-platforms-handled-hunter-biden-laptop [https://perma.cc/CS3Z-XHMF].

8 Carrie Dann, Significant Majority of Republicans Don’t Believe Biden’s Win Was Fair, NBC
NEWS (March 17, 2021, 12:18 PM), https://www.nbcnews.com/politics/meet-the-press/blog/meet-
press-blog-latest-news-analysis-data-driving-political-discussion-n988541/ncrd 126 1306#blog-
Header [https://perma.cc/FAM6-3AXY].

o See, e.g., LARRY DIAMOND, DEVELOPING DEMOCRACY TOW ARD CONSOLIDATION 10—-12 (1999);
see also STEVEN LEVITSKY & DANIEL ZIBLATT, HOW DEMOCRACIES DIE (2018) (discussing role of both
institutions and norms in protecting against authoritarian dangers).

10 Whitney v. California, 274 U.S. 357, 377 (1927).

't Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting); see also United
States v. Alvarez, 567 U.S. 709, 727 (2012) (“The remedy for speech that is false is speech that is true.
.. . The response to the unreasoned is the rational; to the uninformed, the enlightened; to the
straight-out lie, the simple truth.”).
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Court justices have lately noted, reasons abound to believe that expectation has be-
come “obsolete.”"* Confronted with a choice among effectively infinite sources of
information, Americans’ behavior has reflected long-recognized cognitive habits
like confirmation bias and conformity bias, which lead us to seek out information
sources that are shared by our own identity groups and that confirm our existing
views.'* Worse, empirical studies have demonstrated that corrections of misinfor-
mation do not invariably lead listeners to abandon reliance on misinformation
heard in the first instance; Indeed, because corrections are filtered through listen-
ers’ pre-existing beliefs and allegiances, they can have the effect of further entrench-
ing listeners’ commitment to the original, mistaken belief.'* In the meantime, or-
ganized disinformation campaigns—by states and private actors, foreign and do-
mestic—have proven highly effective in leveraging various contemporary commu-
nications tools not just to amplify falsehoods but to flood the “market” with con-
tradictory information, raising concerns that the predominant effect is that listen-

ers simply tune out.*

A second fiction has proven equally persistent: the belief that the First Amend-
ment prohibits the content-based regulation of speech in all but a handful of spe-

cifically defined categories including defamation, incitement of imminent lawless

12 Tim Wu, Is the First Amendment Obsolete ?, in THE PERILOUS PUBLIC SQUARE: STRUCTURAL
THREATS TO FREE EXPRESSION TODAY 15 (David E. Pozen ed., 2020); G. Michael Parsons, Fighting
for Attention: Democracy, Free Speech, and the Marketplace of Ideas, 104 MINN.L.REV. 2157 (2020);
see also, e.g., Biden v. Knight First Amend. Inst., 141 S. Ct. 1220, 1227 (2021) (Thomas, J., concur-
ring) (“[T]he right to cut off speech lies most powerfully in the hands of private digital platforms.
The extent to which that power matters for purposes of the First Amendment and the extent to
which that power could lawfully be modified raise interesting and important questions.”); Berisha
v. Lawson, 141 S. Ct. 2424, 2428 (July 2, 2021) (Gorsuch, J., dissenting from denial of certiorari) (“If
ensuring an informed democratic debate is the goal, how well do we serve that interest with rules
that no longer merely tolerate but encourage falsehoods in quantities no one could have envisioned
almost 60 years ago?”).

13 See, e.g., RAUCH, supra note 3, at 25—41 (summarizing literature).

14 Chloe Wittenberg & Adam J. Berinsky, Misinformation and Its Correction, in SOCIAL MEDIA
AND DEMOCRACY: THE STATE OF THE FIELD AND PROSPECTS FOR REFORM (Nathaniel Persily & Joshua
A. Tucker eds., 2020).

15 See, e.g., ANALYTIC EXCHANGE PROGRAM, COMBATTING TARGETED DISINFORMATION CAM-
PAIGNS (2019), https://www.dhs.gov/sites/default/files/publications/ia/ia_combatting-targeted-dis-
information-campaigns.pdf [https://perma.cc/25X4-7Y9F]; BENKLER ET AL., supra note 3.
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action, fighting words, true threats, commercial fraud, child pornography, and ob-
scenity.'® These categorical exceptions, all geared toward preventing traditionally
recognized, personal, physical, or reputational harms to individuals, have played a
powerful rhetorical and conceptual role for both the Court and would-be federal
regulators grappling with the challenges of the current information ecosystem. As
the Court insists, its jurisprudence leaves no room for the “startling and dangerous”
notion that any regulation of speech is subject merely to some “free-floating ... ad
hoc balancing of relative social costs and benefits,” or that any other categorical

exception, for false speech or otherwise, exists."”

Yet here too, reality shows the Court engaged in far more “free-floating” bal-
ancing than it likes to admit—whether in the growing set of decisions in which the
content-based regulation of protected speech has survived its strictest (once
thought unsurvivable) test of constitutional scrutiny,'® or in the arguably greater
number of cases in which the Court has pretended (wrongly by its own terms) that
a content-based rule is actually content-neutral.'” Add to these a rich array of estab-
lished and court-supported laws—from criminal prohibitions of perjury and other
lies to government officials,** to disciplinary measures by elected bodies sanction-

ing members for falsehoods*'—and it becomes impossible to insist that the Court

16 Alvarez, 567 U.S. at 716—17 (noting in addition the theoretical exception involving national
security for “speech presenting some grave and imminent threat the government has the power to
prevent”) (citing Near v. Minnesota, 283 U.S. 697 (1931)).

17 Id. at 717 (quoting United States v. Stevens, 559 U.S. 460, 470 (2010)).

18 See Williams-Yulee v. Fla. Bar, 575 U.S. 433 (2015); Holder v. Humanitarian L. Project, 561
U.S. 1 (2010); Burson v. Freeman, 504 U.S. 191 (1992); Austin v. Mich. Chamber of Com., 494 U.S.
652 (1990), overruled by Citizens United v. FEC, 558 U.S. 310 (2010); Buckley v. Valeo, 424 U.S. 1
(1976).

19 See, e.g., Hill v. Colorado, 530 U.S. 703, 725 (2000) (finding restrictions on protests outside
health facilities content neutral); City of Renton v. Playtime Theatres, Inc., 475 U.S. 41, 48 (1986)
(finding zoning restrictions on adult theaters content neutral). For helpful accounts of the Court’s
internally inconsistent jurisprudence, see, for example, Erica Goldberg, Free Speech Consequential-
ism, 116 COLUM. L. REV. 687 (2016); Rebecca L. Brown, The Harm Principle and Free Speech, 89 S.
CAL.L. REV. 953 (2016); Frederick Schauer, Harm(s) and the First Amendment, 2011 SUP. CT. REV.
81, 82.

20 See, e.g., 18 U.S.C. §$ 709, 912, 1001.

21 See, e.g., Barbara Sprunt, House Removes Rep. Marjorie Taylor Greene from Her Committee
Assignments, NPR (Feb. 4, 2021, 5:01 AM), https://www.npr.org/2021/02/04/963785609/house-to-



4:617] Democracy Harms and the First Amendment 623

believes either that unrestricted speech always best promotes truth, or that the only
“legally cognizable” harms for which speech may be regulated are the particular
individual harms captured by the usual categorical exceptions.** Taken as a group,
these cases and laws make plain that the First Amendment tolerates a range of reg-
ulatory safeguards to shield against specific structural harms to democratic govern-
ance, from protecting the functional operation of government institutions, to pre-
serving the integrity of elections, to maintaining some meaningful “marketplace of
ideas.”?® Formally categoryless this array of speech regulations may be, but func-
tionally, they amount to their own categorical exception—an exception for what
we might broadly call structural democracy harms. Reflected in existing doctrinal
understandings in U.S. constitutional law, as well as familiar principles of First
Amendment theory, and the international human rights law the United States
helped shape, this body of law recognizes a proposition so well settled it commonly
goes overlooked: that while freedoms of thought, opinion, or belief may never be
subject to government restriction, freedom of expression can be subject to narrowly
tailored regulation if it is “actually necessary”** to preserve a democratic public or-
der.

Recognizing these democracy harms as equally among the list of “legally cog-
nizable” justifications for speech regulation has several implications. For one, it
helps expose how conventional statements of First Amendment doctrine have the
effect of privileging speech regulations aimed at remedying harms to individual in-
terests alone. Regulations against defamation and true threats are certainly im-
portant. But the law’s more or less arbitrary habit of relegating democracy harms
to the status (at best) of undesignated other “speech integral to criminal conduct”>*
reinforces a misguided assumption that there is little the government can permis-
sibly do to regulate features of the information ecosystem that damage core struc-
tural concerns of constitutional democracy. Breaking free of categorical expecta-

tions opens room for reformers to think more broadly—and more critically—

vote-on-stripping-rep-marjorie-taylor-greene-from-2-key-committees  [https://perma.cc/XY2H-
46SP].

22 Alvarez, 567 U.S. at 709 (conceding that false speech is regulable so long as the falsity causes

some kind of “legally cognizable harm”).
23 See, e.g., Abrams v. United States, 250 U.S. 616, 630 (1919) (Holmes, J., dissenting).
24 Alvarez, 567 U.S. at 725 (quoting Brown v. Ent. Merch. Ass’n 564 U.S. 786, 799 (2011)).
5 Alvarez, 567 U.S. at 717.
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about solutions to our current information dysfunction. In the interest of protect-
ing election integrity, for example, might it be constitutional to charge a domestic
political organization with criminal fraud for engineering a disinformation cam-
paign regarding vote counts or results?>® The existence of a democracy harms jus-

tification suggests such a prosecution might be defensible, even under existing law.

But embracing democracy harms as a “legally cognizable” justification for
speech regulation answers only one of the questions courts ask in checking such an
application’s constitutionality. The other question is harder, and woefully under-
developed in existing First Amendment doctrine and scholarship: whether and how
one might demonstrate in any persuasive way that a particular regulation is “actu-
ally necessary” to cure or mitigate the identified harm and is adequately tailored to
that end. Focus on the maintenance of existing categories as the critical safeguard
against excessive federal speech regulation has obscured the Court’s chronic failure
to develop a consistent or meaningful understanding of the potentially far more
consequential limit on government regulation of speech: the evidentiary require-
ment that regulators demonstrate, as the Court has on occasion put it at its most
stringent, “a direct causal link between the restriction imposed and the injury to be
prevented.”? While multiple off-the-shelf bodies of law and legal institutions offer
a menu of evidentiary burdens, standards of proof, and process requirements that
might provide helpful analogies to guide and constrain an adjudicator’s evaluation
of this question, attention to categorization of speech has made it easier for the
Court to avoid applying any fixed standards—and for regulators to avoid building
a record to meet them. This should change. For while First Amendment jurispru-

dence to date has rested heavily on a fictional account of how truth prevails in con-

26 See Indictment, United States v. Internet Rsch. Agency, Case 1:18-cr-00032-DLF (D.D.C.
Feb. 16, 2018), https://www justice.gov/file/1035477/download [https://perma.cc/J47W-ZXYR]
(charging Russian individuals under 18 U.S.C. § 371 in connection with their efforts through social
media to “sow . . . discord in the U.S. political system,” including by creating social and political
polarization, undermining faith in democratic institutions, and influencing U.S. elections); see also
Complaint and Affidavit in Support of Arrest Warrant, United States v. Mackey, Case 21-M-82
(E.D.N.Y. Jan. 22, 2021), https://www.justice.gov/opa/press-release/file/1360816/download [https:
/Iperma.cc/3VSY-BJNX] (criminal complaint charging U.S. national with violation of 18 U.S.C. §
241 for conspiring to injure or intimidate individuals in the enjoyment of their right to vote by dis-

seminating voting disinformation online).

27 Alvarez, 567 U.S. at 725.
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stitutional democracies, preserving an information environment capable of sus-
taining such a system going forward requires more serious contact with the empir-

ical.
I. FAKENEWS ABOUT FALSE SPEECH

While the First Amendment is written in absolute terms as a constraint on gov-
ernment power— “Congress shall make no law abridging the freedom of speech, or

”28__the Court has never taken the amendment at its word. As it has

of the press
with all constitutionally protected rights, the Court has subjected government re-
strictions on speech to a balancing test. When the government seeks to regulate
speech on the basis of its content, it bears the weighty burden of demonstrating that
its proposed rule is “necessary” to achieve a “compelling” government interest and
is indeed “narrowly tailored” to that end.*® The only way of avoiding this strict and
near-certainly fatal degree of constitutional scrutiny, the standard story goes, is if
the speech being regulated falls into one of a handful of categorical exceptions of
“unprotected” or “less protected” speech—common law torts like libel and defa-
mation, criminal offenses like “true threats” against individuals and incitement to
imminent violence, and regulatory prohibitions of obscenity and commercial
fraud.?® Speech capable of destroying someone’s reputation, inciting a crowd to vi-
olence, or the like, causes such serious harms to individuals, the Court has reasoned
over time, that society’s interest requires bending the usual First Amendment rule
in order to prevent anyone from suffering them. Laws aimed at this kind of speech
are thus regularly upheld so long as the government can show the law is more or

less plausibly well aimed at remedying the (mostly private) harm it seeks to correct.

Yet this standard summary of the doctrine is a far cry from the more complex
reality of the Court’s actual case law in this realm.** Both state and federal govern-

ments have, over time, enacted a host of laws that regulate speech for reasons other

28 U.S. CONST. amend. L.

29 Ashcroft v. Am. C. L. Union, 535 U.S. 564 (2002); Police Dep’t of Chi. v. Mosley, 408 U.S. 92,
95 (1972) (“[G]overnment has no power to restrict expression because of its message, its ideas, its
subject matter, or its content.” (quoting Bolger v. Youngs Drug Prods. Corp. 463 U.S. 60, 65 (1983)).

30 Alvarez, 567 U.S. at 709. While the Court has cautioned that restrictions under an additional
category are “most difficult to sustain,” one may find also among the types of speech potentially
subject to this lesser degree of judicial scrutiny “speech presenting some grave and imminent threat

the government has the power to prevent.” Id. at 717.

31 See, e.g., Goldberg, supra note 19; Brown, supra note 19; Schauer, supra note 19.
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than preventing injuries to reputation, protecting children, and the like. And as it
turns out, the Court has upheld a great many of those other speech regulations in
the interest of protecting one or another feature of constitutional democracy: pre-
serving the function of independent judicial and political institutions, protecting
the integrity of elections, and promoting public confidence in the existence of a
system of constitutional governance.?* Take speech regulations justified as protect-
ing the basic functioning of government institutions, for instance. To ensure the
effective operation of the judicial system, criminal laws prohibit perjury on the
grounds that such lies “undermine[] the function and province of the law,” “be-
cause it can cause a court to render a ‘judgment not resting on truth.’”** The Con-
stitution equally permits courts to impose various content-based controls on the
speech of lawyers, police officers, and even ordinary witnesses—also in service of
ensuring the effective functioning of the judicial branch.?* States can likewise pro-
hibit candidates for judicial office from personally soliciting campaign funds—Dbe-
cause “it is the business of judges to be indifferent to popularity,” because courts
must be able to function with the “actuality of judicial independence,” and because
the structure of the Constitution requires the maintenance of a “distinction of

judges from politicians.”**

The judicial system isn’t the only independent institution protected by speech
regulation. Longstanding federal laws prohibit false statements to executive agency

32 For useful definitions of constitutional democracy, see, for example, DIAMOND, supra note 9.
See also LEVITSKY & ZIBLATT, supra note 9 (discussing role of both institutions and norms in pro-

tecting against authoritarian dangers).
33 Alvarez, 567 U.S. at 710, 720 (quoting In re Michael, 326 U.S. 224, 227 (1945)).

34 Sheppard v. Maxwell, 384 U.S. 333 (1966); see also 18 U.S.C. § 1001 (criminal prohibition of
a false statement made to a government official); MODEL RULES OF PRO. CONDUCT . 4.1 (AM. BAR
Ass’N2019) (forbidding lawyers from lying to judges and others while representing clients). Among
more notable actions enforcing such ethical prohibitions of late, a New York court suspended Ru-
dolph Giuliani from the practice of law based on “uncontroverted evidence” that Giuliani “com-
municated demonstrably false and misleading statements to courts, lawmakers and the public at
large in his capacity as lawyer for former President Donald J. Trump and the Trump campaign in
connection with Trump’s failed effort at reelection in 2020.” Matter of Giuliani, 146 N.Y.S.3d 266
(2021).

35 Williams-Yulee v. Fla. Bar, 575 U.S. 433 (2015) (Ginsburg, J., concurring in part and concur-
ring in the judgement) (quoting Chisom v. Roemer, 501 U.S. 380, 401, n.29).
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officials*® and likewise prohibit falsely representing that one is speaking as a gov-
ernment official or on behalf of the government.?” Indeed, more than 100 federal
criminal statutes punish false statements made in connection with areas of federal
agency concern®*—all designed to, among other things, ensure that communica-
tions purporting to count as official authorization are reliably taken at their word.*
To preserve institutional effectiveness, the government can impose significant
speech restrictions on military bases,* in prisons,*' and in schools.* It is to ensure
the same kind of functional stability that the U.S. House and Senate have likewise
asserted the power to discipline members for their speech (through, for example,
expulsion, censure, reprimand, or fine), including speech on the House floor.*
Whether the punishment of member speech is intended to protect the decorum or
orderly function of legislative proceedings,* or to avoid the proliferation of false-
hoods in committee business,*> Congress’ behavior has at least since the 19th cen-

tury reflected its understanding that neither the First Amendment nor any other

3 See, e.g., 18 U.S.C. § 1001.
37 Alvarez, 567 U.S. at 720 (citing 18. U.S.C. §$ 912, 709).
38 See United States v. Wells, 519 U.S. 482, 505-07, 505 nn.8-9, 506 n.10 (1997) (Stevens, J.,

dissenting) (citing statutes).
39 See Alvarez, 567 U.S. at 748 (Alito, J., dissenting) (listing statutes).
40 See, e.g., Greer v. Spock, 424 U.S. 828 (1976).
4 See, e.g., Jones v. N.C. Prisoners’ Lab. Union, Inc., 433 U.S. 119, 129-31 (1977).

42 See, e.g., Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 507 (1969).

43 Mark Strand & Tim Lang, How Congress Punishes Its Wayward Members, CONG. INST. (Nov.
26, 2019), https://www.congressionalinstitute.org/2019/11/26/how-congress-punishes-its-way-
ward-members [https://perma.cc/QGY6-4K8N] (“[I]n the 1880s, Members were censured for . . .
making statements in debate that violate[d] House rules.”).

4 See, e.g., H.R. Res. No. 744, 111th Cong. (2009) (agreed to in House) (resolution “disap-
provling] of the behavior” of a congressman who “interrupted” the remarks of the President to a
joint session of Congress because it “was a breach of decorum and degraded the proceedings of the
joint session, to the discredit of the House”); see also U.S. CONST. art. I, § 5, cl. 2 (House’s “pun-
ish[ing] its Members for disorderly Behaviour,” including when that “Behaviour” involves speech).

45 See, e.g., Sprunt, supra note 21 (noting that Representative Marjorie Taylor Greene had also
at various points since 2018 espoused the belief that school shootings were a hoax, that the Septem-
ber 11 attacks did not happen, and “liked” posts advocating for violence against elected Democrats);
Melanie Zanona, “They Basically Have Nothing to Do”: Trio of Republicans Face Life in Exile, PO-
LITICO (Feb. 4,2019, 6:02 PM), https://www.politico.com/story/2019/02/04/congress-house-repub-

licans-committee-assignments-stripped-1145320 [https://perma.cc/7M3W-FMF3].
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provision of the Constitution bars the legislature from regulating speech by its own
members if a legislative majority believes the speech could compromise the institu-

tion’s democratic purpose.*

The Court has proven equally willing to tolerate content-based speech regula-
tions to the extent it is persuaded they are necessary to preserve the institutional
function of election administration. Upholding a Tennessee law prohibiting core
political speech within 100 feet of polling places,*” the Court recognized the state’s
“compelling interest in protecting voters from confusion and undue influence,”
and in protecting “the integrity and reliability of the electoral process itself.”** As
long as the regulation was “generally applicable and evenhanded” and could be
shown “necessary” to protecting the right to vote “freely and effectively,”* such a
rule could survive First Amendment strict scrutiny. It was thus not surprising to
see the Court note in passing in an unrelated case more recently that “[w]e do not
doubt that the State may prohibit messages intended to mislead voters about voting
requirements and procedures.”*® Content-based speech regulations surrounding
elections may be subject to strict scrutiny for all the same reasons content-based
regulations in other contexts are—to ensure the regulation is no more speech-re-
strictive than necessary to fulfill the government’s democracy-protecting inter-
est—but the danger of democracy harm has surely been great enough to ensure

that sufficiently tailored regulations might survive review.

Beyond preserving the functional operation of the institutional organs of con-
stitutional democracy, speech regulation may be permitted in the interest of pro-
tecting a nongovernmental but equally indispensable feature of constitutional de-
mocracy: a functional “marketplace of ideas,” capable at least at some baseline level
of supporting—or not wholly disabling—the public’s role as gatekeeper of demo-
cratic decision-making. The recognition that our system of government would de-
pend on the public’s ability to access information necessary to assess the perfor-

mance of their elected representatives could hardly be more apparent in the fram-

46 See Hous. Cmty. Coll. Sys. v. Wilson, 142 S. Ct. 1253 (2022).
47 Burson v. Freeman, 504 U.S. 191 (1992).

48 Id. at 199, 208.

49 Id. at 199.

50 Minn. Voters All. v. Mansky, 138 S. Ct. 1876, 1889 n.4 (2018).
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ers’ conception. Hamilton, among others, was clear that citizens would require ac-
cess to “the information of intelligent men” about the conduct of government so
they could hold elected officials accountable.*’ In modern jurisprudence, the Court
has thus upheld the government’s ability to regulate broadcast and cable media to
ensure those media “function consistently with the ends and purposes of the First
Amendment,” including the purpose of ensuring that the public has access to com-
peting speech on questions of public debate that is “essence of self-government.”*?
Government can likewise, at least to some extent, compel companies to speak—
just as much an infringement on First Amendment rights as prohibiting speech di-
rectly—by imposing detailed disclaimer and disclosure requirements on election-
eering communications. Such regulations, the Court has explained over decades,
equally serve the compelling interest in “help[ing] citizens ‘make informed choices
in the political marketplace.’”>* Whether or not the First Amendment protects any
affirmative right of access to such information, the Court at one time even allowed
that the government cannot through legal intervention, or through the protection
of private monopoly power, leave voters with no more than “a barren marketplace
of ideas that had only sellers and no buyers.”>* As the Court has long understood,
“[t]he dissemination of ideas can accomplish nothing if otherwise willing address-

ees are not free to receive and consider them.”>®

At farthest remove from the relatively concrete harm caused by speech that im-
pedes the function of democratic institutions is a democracy harm of a third sort:
injury to the people’s belief in the existence of a system of constitutional govern-
ance. This harm is worth examining closely, for in one sense, the notion that a con-
stitutional democracy might tolerate the regulation of speech in the interest of pro-
moting or securing some (any) perception or belief seems counterintuitive in the

extreme. As Justice Jackson put it most famously: “If there is any fixed star in our

51 THE FEDERALIST NO. 84 (Alexander Hamilton).

52 Red Lion Broad. Co. v. FCC, 395 U.S. 367, 390 (1969); see also Turner Broad. v. FCC, 520
U.S. 180 (1997) (upholding law requiring cable operators to set aside channels for broadcast signals);
¢f. Kleindienst v. Mandel, 408 U.S. 753, 762-63 (1972) (recognizing First Amendment right to “re-
ceive information and ideas”).

53 Citizens United v. FEC, 558 U.S. 310, 367 (2010) (quoting McConnell v. FEC, 540 U.S. 93,
197 (2003)).

5¢ Lamont v. Postmaster Gen., 381 US 301, 308 (1965) (Brennan, J., concurring).

55 Id.
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constitutional constellation, it is that no official, high or petty, can prescribe what
shall be orthodox in politics, nationalism, religion, or other matters of opinion.”>*
Indeed, the maintenance of a freedom of belief and opinion is commonly cited as
among that which distinguish constitutional democratic governance from more

authoritarian forms.*’

Yet the body of First Amendment case law just canvassed relies heavily for its
justification not solely on the need to maintain government’s operational effective-
ness (keep the trains running, as it were), but on the recognition that there is a “vital
state interest” in maintaining “public confidence in the fairness and integrity” of
democratic structures sufficient for government to function.*® To serve this end,
the government can, among other things, regulate the speech of candidates running
for judicial election; criminalize the false representation that one is speaking on the
government’s behalf;*® or impose speech regulations on a legislative body’s own
elected members to preserve public faith in the body.® Just as states bar law en-
forcement officers from appearing too close to polling places lest they lead voters
to perceive there might be coercion in the electoral process,® the state may impose

limits on direct campaign contributions, disclaimer or disclosure requirements, in

56 W. Va. State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943).
57 See, e.g., DIAMOND, supra note 9, at 11.

58 Williams-Yulee v. Fla. Bar, 575 U.S. 433 (2015) (quoting Caperton v. A.T. Massey Coal Co.,
556 U.S. 868, 889 (2009)) (upholding state law regulating the speech of judicial candidates).

59 United States v. Alvarez, 567 U.S. 709, 721 (2012); see also 18 U.S.C. § 912 (prohibiting im-
personating an officer or employee of the United States). The purpose of the statute is “main-
tain[ing] the general good repute and dignity of . .. government . . . service.” Alvarez, 567 U.S. at
721 (quoting United States v. Lepowitch, 318 U.S. 702, 704 (1943)) (alteration in original).

60 In re Chapman, 166 U.S. 661, 668 (1897) (describing an instance in which the Senate inves-
tigated whether Members should be subject to “censure or expulsion” because they had acted “ina

manner calculated to destroy public confidence in the body”).

1 Burson v. Freeman, 504 U.S. 191, 207 (1992).
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order to guard against not just actual corruption but the danger that the public be-
lieves its representation to be corrupt.®® The concept of “public confidence” or con-
stitutional “faith,” the Court has noted, “does not easily reduce to precise defini-
tion, nor does it lend itself to proof by documentary record.”* Nonetheless, “no

one denies that it is genuine and compelling.”*

It is here important to caution that the Court has hardly proven willing to up-
hold all speech regulations aimed at one or another harm to these elements of con-
stitutional democracy. Advocates once defended a state right-of-reply law that re-
quired newspapers to provide equal space to political candidates criticized in their
pages as advancing just the marketplace-of-ideas interest noted above—ensuring
the public has access to a range of views about the relative merits of public officials
and their policies.® Likewise, the government’s interest in ensuring public confi-
dence in elections (untainted by financial corruption) was centrally behind cam-
paign finance regulations prohibiting corporations from making independent ex-
penditures advocating for the election or defeat of a candidate.”” Yet the Court
struck down both of these regulations as running afoul of First Amendment pro-
tections. That democracy harms can justify speech regulation plainly does not
mean all speech regulations enacted to serve such a purpose are constitutionally

sound.

At the same time, these cases cannot be read as calling into question the con-
stitutional “cognizability” of the democracy-supporting goals government regula-
tors were aiming to advance. On the contrary, neither Miami Herald v. Tornillo
(striking down a state right-of-reply law) nor Citizens United v. FEC (striking down
federal restrictions on corporate campaign expenditures) calls into question the le-
gitimacy of the democracy interests in promoting a robust marketplace of ideas, or

in maintaining public confidence in the integrity of the system of representative

62 Buckley v. Valeo, 424 U.S. 1 (1976).

63 Citizens United v. FEC, 558 U.S. 310, 360 (2010).

%4 Williams-Yulee v. Fla. Bar, 575 U.S. 433, 447 (2015).
%5 Id.

66 See Miami Herald v. Tornillo 418 U.S. 241 (1974).

67 Citizens United, 558 U.S. 310.
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government.®® The problem with the Tornillo and Citizens United regulations, in
the Court’s view, was their inability to survive means-ends scrutiny. In the Tornillo
Court’s estimation, rather than ensuring a greater diversity of political views
reached the public, “the penalties that would accrue to any newspaper that pub-
lished news or commentary arguably within the reach” of the right-of-reply law
would as likely lead editors to avoid publishing political views altogether—produc-
ing precisely the opposite of the democracy-enhancing effect the statute aimed to
achieve.® The Citizens United Court likewise balked at the restriction on corporate
campaign expenditures not because it believed that protecting public faith in de-
mocracy was a constitutionally uncognizable goal, but rather because the Court was
unpersuaded of the regulator’s fundamentally empirical claim that this regulation
was necessary: “The appearance of influence or access . .. will not cause the elec-
torate to lose faith in our democracy.””® (The validity of the basis for these causal
findings, and the method by which the Court reached them, is a critical and re-
markably underexamined subject to which this essay returns briefly below.)

The Court’s willingness to consider upholding speech regulations in the inter-
est of preserving democratic faith might be one thing if it were limited to regula-
tions protecting judicial legitimacy per se. The Court’s own relative institutional
powerlessness has long made it acutely aware that governmental effectiveness de-
pends at least partly, and in the Court’s case, exclusively, on public belief in the
legitimacy of its decisions.”* But the Court’s willingness to entertain speech-regu-

latory remedies to protect against a loss of public faith extends beyond the courts

%8 See, e.g., id. at 339 (“The right of citizens to inquire, to hear, to speak, and to use information
to reach consensus is a precondition to enlightened self-government and a necessary means to pro-
tect it.”).

% Tornillo, 418 U.S. at 257 (“[U]nder the operation of the Florida statute, political and electoral
coverage would be blunted or reduced.”) Indeed, a “[g]overnment-enforced right of access inescap-
Id. at 257 (quoting N.Y. Times Co.

>

ably ‘dampens the vigor and limits the variety of public debate.
v. Sullivan, 376 U.S. 254,279 (1964)).

7° Citizens United, 558 U.S. at 360; see also id., at 360 (“Independent expenditures do not lead
to, or create the appearance of, quid pro quo corruption.”).

7t Williams-Yulee v. Fla. Bar, 575 U.S. 433, 445-46 (2015) (“The importance of public confi-
dence in the integrity of judges stems from the place of the judiciary in the government. Unlike the
executive or the legislature, the judiciary ‘has no influence over either the sword or the purse; . . .
neither force nor will but merely judgment.” The judiciary’s authority therefore depends in large

measure on the public’s willingness to respect and follow its decisions. As Justice Frankfurter once
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alone. Even granting that a loss of public faith in structural fairness and legitimacy
may cause important harms to the function of constitutional democracy, it is not
exactly apparent why it should be within contemplation that speech might be regu-
lated to avoid this end. The next section thus looks more closely at the theoretical
basis for recognizing this and other democracy harms as among those capable of
justifying the regulation of speech. For present purposes, the point is this: While a
great number of the examples just given involve the regulation of false speech, the
speech is understood as regulable not solely or especially because it is false, but be-
cause its unregulated expression is inconsistent with the maintenance of core struc-
tures of constitutional democracy. In that sense, this body of law is easily described

as a “category” of “legally cognizable” interests supporting the regulation of speech.
II. DEFINING DEMOCRACY HARMS

If the foregoing cases show anything, it is that there is no clear doctrinal reason
why speech likely to incite imminent harm to individuals (for example) counts as a
recognized “category” of speech subject to regulation under the First Amendment,
but speech that actually harms the functioning of key democratic institutions does
not. The cases provide ample support for the existence of some form of exception
for both. It is true that the Court has required the categorically excepted kinds of
speech to pass only a modest degree of judicial scrutiny, while requiring the gov-
ernment to show for some of the latter that it had compelling goal in regulation,
and that the regulation was tailored as narrowly as possible to serve that goal.” But
this difference may well be more rhetorical than real. Categorically regulable, but
otherwise “high value,” speech tends to incorporate similarly strict limits by defi-
nition. For any prosecution for criminal incitement to pass constitutional muster,
for example, the government must prove not merely that the speaker said some-
thing controversial contributing to an overall greater risk of violence, but that the
speaker intended to incite imminent lawless action, and that the regulated speech
was likely to incite such action.” Put differently, incitement prohibitions must also
be narrowly tailored to address only that speech at greatest risk of triggering social

violence. Indeed, under a constitution that understands speech as “the matrix, the

put it for the Court, ‘justice must satisfy the appearance of justice.” It follows that public perception

>

of judicial integrity is ‘a state interest of the highest order.””) (alteration in original) (citations omit-
ted).

72 Burson v. Freeman, 504 U.S. 191 (1992).
73 Brandenburg v. Ohio, 395 U.S. 444 (1969).
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indispensable condition, of nearly every other form of freedom,””* it makes sense
that any exception, democracy harms included, must satisfy some measure of de-

tailed and careful justification.

The absence of meaningful doctrinal reasons for viewing certain, even poten-
tial, private harms as categorically “cognizable,” and other, even actual, public
harms as not necessarily so, thus raises a potentially troubling question: Why
should the recognition of structural democracy harms be relegated to this less visi-
ble, more ad hoc degree of constitutional consideration ? The easiest explanation is
perhaps just historical happenstance. Torts like defamation and libel were recog-
nized at common law well before the Constitution, so one might reasonably assume
the Constitution’s framers believed such laws would be excepted from coverage by
the new Constitution.” Harms to the new system of government could not have
been, in that sense, grandfathered in. Yet it is hard to imagine that this is the only
reason for the noncategorical status of democracy harms. The Court has expressly
acknowledged that harms to U.S. national security count as an independent cate-
gory potentially justifying speech regulation, a concept (U.S. national security) that
certainly lacked common law or any other meaning before the formation of the
United States.” In contrast, apart from the specific cases in which they arise, the
Court has never described democracy harms as a category of “legally cognizable”

harms justifying the regulation of speech.

A more powerful explanation might thus be historical experience: The igno-
minious Sedition Act of 1798 and later history of prosecution for seditious libel-
like offenses that followed may have made the modern Court rightly wary of overt

doctrinal recognition of speech exceptions for harms to democracy.”” For the same

74 Palko v. Connecticut, 302 U.S. 319 (1937).
75 United States v. Alvarez, 567 U.S. 709 (2012).

76 See Alvarez, 567 U.S. at 716-17 (noting a categorical exception involving national security
for “speech presenting some grave and imminent threat the government has the power to prevent”)
(citing Near v. Minnesota, 283 U.S. 697, 716 (1931)); see also Holder v. Humanitarian L. Project,
561 U.S. 1 (2010).

77 Eugene Volokh, When Are Lies Constitutionally Protected?, 4 J. FREE SPEECH L. 685 (2024);
see also, e.g., Harry Kalven, Jr., The New York Times Case: A Note on the “Central Meaning of the
First Amendment”, 1964 S. CT. REV. 191 (1964) (discussing N.Y. Times v. Sullivan, 376 U.S. 254
(1964)).
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reason it should be exceedingly difficult in a democracy to penalize citizens for mis-
taken but otherwise good faith criticism of public officials,” it should equally be
unthinkable to penalize speech merely because it, in some even vaguer way, under-
mines “public confidence” in democratic governance. Yet the assumption that all
democracy harm-based speech regulations necessarily resurrect the specter of se-
ditious libel prosecutions helps expose how undertheorized democracy harms re-
main in contemporary jurisprudence. For beyond the extraordinary overbreadth
and vagueness common to historic seditious libel laws,”® these laws were constitu-
tionally problematic not to the extent they aimed at preventing speech that under-
mined the functioning of government, but to the extent they aimed at preventing
harm to the reputation of those who governed. As the New York Times v. Sullivan
Court explained in what remains the Court’s most thorough repudiation of the
constitutionality of the original Sedition Act, civil or criminal liability for false crit-
icism of a public official “transmut[es] criticism of government, however imper-
sonal it may seem on its face, into personal criticism, and hence potential libel.”*
Where conviction under the most objectionable clauses of the Sedition Act re-
quired proof of “intent to defame,” a constitutional democracy-harm regulation
would require proof of intent to disrupt some aspect of the function of constitu-

tional governance. One can indeed find evidence of this distinction in the Sedition

78 Sullivan, 376 U.S. at 282 (requiring actual malice).

79 See, e.g., Sedition Act, ch. 74, 1 Stat. 596 § 2 (1798) (“[I]f any person shall write, print, utter
or publish, or shall cause or procure to be written, printed, uttered or published, or shall knowingly
and willingly assist or aid in writing, printing, uttering or publishing any false, scandalous and ma-
licious writing or writings against the government of the United States, or either house of the Con-
gress of the United States, or the President of the United States, with intent to defame the said gov-
ernment, or either house of the said Congress, or the said President, or to bring them, or either of
them, into contempt or disrepute; or to excite against them, or either or any of them, the hatred of
the good people of the United States, or to stir up sedition within the United States, or to excite any
unlawful combinations therein, for opposing or resisting any law of the United States, or any act of
the President of the United States, done in pursuance of any such law, or of the powers in him vested
by the constitution of the United States, or to resist, oppose, or defeat any such law or act, or to aid,
encourage or abet any hostile designs of any foreign nation against the United States, their people
or government, then such person, being thereof convicted before any court of the United States
having jurisdiction thereof, shall be punished by a fine not exceeding two thousand dollars, and by

imprisonment not exceeding two years.”).

8 Sullivan, 376 U.S. at 292; see also id. at 272 (“Injury to official reputation affords no more

warrant for repressing speech that would otherwise be free than does factual error.”).
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Act’s statutory descendants, still very much on the books today, including seditious
conspiracy,® and conspiracy to defraud the United States.®* These charges—now
the subject of pending indictments against individuals accused of conspiring to dis-
rupt congressional proceedings on January 6, 2021, and others accused of conspir-
ing to spread disinformation in the run-up to the presidential election of 2016—
have at their heart allegations of a spoken or written agreement and any other step

to obstruct the lawful function of democratic government.*

Given all this, it seems plausible that at least part of the explanation for democ-
racy harms’ categoryless status is that the category itself lacks sufficiently well-de-
veloped theoretical or historical grounding to prove conceptually coherent in prac-
tice. True, the cases canvassed above offer a common set of justifications—all sup-
porting the position that whatever the First Amendment means, it must not render
unworkable the functional operation and maintenance of constitutional demo-
cratic governance, broadly defined.® But that may not be sufficient. The definition
of “obscenity” has, after all, been notoriously difficult to pin down, raising deep
concerns of fundamental fairness in enforcing prohibitions against it, and engaging
the Court in the institutionally unstable role of chronic arbiter of social value and
public morality.* Another undefined, inadequately defined, or even incoherent
category of regulable speech serves neither rule-of-law interests in doctrinal pre-

dictability, nor structural interests in preserving a constitutionally limited role for

8118 U.S.C. § 2384 (“If two or more persons . .. conspire to overthrow, put down, or to destroy
by force the Government of the United States, or to levy war against them, or to oppose by force the
authority thereof, or by force to prevent, hinder, or delay the execution of any law of the United
States, or by force to seize, take, or possess any property of the United States contrary to the authority
thereof, they shall each be fined under this title or imprisoned. ...”).

82 18 U.S.C. § 371 (“If two or more persons conspire either to commit any offense against the
United States, or to defraud the United States, or any agency thereof in any manner or for any pur-
pose, and one or more of such persons do any act to effect the object of the conspiracy, each shall be
fined under this title or imprisoned. ...”).

8 See, e.g., Indictment, United States v. Internet Rsch. Agency, Case 1:18-cr-00032-DLF
(D.D.C. Feb. 16, 2018), https://www.justice.gov/file/1035477/download [https://perma.cc/FRG2-
PB8U] (including among allegations defendants’ efforts to “sow discord in the U.S. political system”
including by creating social and political polarization, undermining faith in democratic institutions,

and influencing U.S. elections).
84 See DIAMOND, supra note 9; see also LEVITSKY & ZIBLATT, supra, note 9.

85 Miller v. California, 413 U.S. 15 (1973).
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the courts. Furthermore, we might fairly worry that highlighting a new, insuffi-
ciently defined set of “cognizable” harms makes any exception easier to expand or
exploit—makes it more tempting, for example, for government regulators to sup-
press or penalize any form of disfavored speech. Beyond the Court’s own arbitrary
collection of decided cases, the concern might be, there is simply insufficient devel-
opment of the idea to guide legislatures, prosecutors, or courts in how to address

democracy harms without running afoul of core First Amendment principles.

Where, then, to start? Without undertaking to reinvent several centuries of
constitutional theory here, one might begin by noting the idea that the First
Amendment was adopted in key part to promote democratic self-governance is
among the most well-known, arguably least controversial, 20th century theories of
freedom of speech.®® Famously associated with Alexander Meiklejohn, the theory
is expressly at the heart of the Court’s decisions recognizing that the First Amend-
ment depends upon a meaningful “marketplace of ideas”—a marketplace said es-
sential to informed democratic decision-making.* The idea equally undergirds the
doctrine permitting speech regulation in the interest of ensuring the operational
effectiveness of governing institutions. Beyond the amendment’s role in ensuring
that individual voters would be adequately informed to exercise the right to vote—
its protection of the rights of listeners as well as speakers—the amendment was to
operate in service of the constitutional democratic plan of self-government, in
which “all matters of public policy shall be decided by corporate action, that such
decisions shall be equally binding on all citizens, whether they agree with them or
not, and that, if need be, they shall, by due legal procedure, be enforced upon any-
one who refuses to conform to them.”® Institutional governance was part and par-
cel of the system Meiklejohn understood the amendment to protect. As Nikolas

Bowie thus put it much more recently: “The First Amendment, along with the rest

8 See, e.g,, ALEXANDER MEIKLEJOHN, FREE SPEECH AND ITS RELATIONSHIP TO SELE-GOVERN-
MENT (1948) (It “springs from the necessities of the program of self-government.” Id. at 26.); Robert
H. Bork, Neutral Principles and Some First Amendment Problems, 47 IND. L.J. 1, 20-26, 30-35
(1971).

87 See, e.g., Robert Post, Participatory Democracy and Free Speech, 97 VA. L. REV. 477, 483
(2011); see also MEIKLEJORN, supra note 86, at 26—27 (“The principle of the freedom of speech . . . is
a deduction from the basic American agreement that public issues shall be decided by universal
suffrage.”).

8 MEIKLEJOHN, supra note 86, at 8—9.
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of the Constitution, was adopted to create a functional government out of the em-

bers of a failing state.”®

One can even find support in this theoretical tradition for the proposition that
the government can regulate speech in the interest of protecting against damage to
public confidence in the possibility of constitutional governance. In keeping with
political scientists’” more contemporary definition of constitutional democracy,”
Meiklejohn’s successors have explained constitutional democracy as in part a sys-
tem of governance that “is achieved when those who are subject to law believe that
they are also potential authors of law.”?* As Robert Post put it: “Elections and other
mechanisms that we ordinarily associate with democratic decision making are
simply institutions designed to maximize the likelihood” that the relationship of
government to citizen is like that of character to author—a universe in which citi-
zens understand that they are in control. To be clear, this view does not justify the
government in regulating or attempting to control popular belief. That would in-
deed be contrary not only to the self-government model but to every principled
theory spelling out the purpose of the First Amendment. The idea instead is that to
preserve conditions necessary for citizens to engage in the practice of self-govern-

ance, the government may impose some restrictions on popular expression.

In the modern era, the distinction between the regulation of belief and expres-
sion in the interest of protecting a constitutional democratic order is perhaps no
more visible than in the body of international human rights law the United States
was instrumental in bringing into existence.®> At the same time that great dissenting
opinions of Justices Brandeis and Holmes defending robust speech protections fi-
nally began commanding majorities of the Supreme Court in the 1950s and 60s, the
United States was actively working to codify these principles into international law
as, among other things, an essential antidote to the Cold War authoritarianism that
the United States viewed as democracy’s greatest ideological competition. Drafted

in the 1950s and early 1960s, and opened for signature in 1966, the International

89 Nikolas Bowie, The Government-Could-Not-Work Doctrine, 105 VA.L.REV. 1, 5 (2019).
% See, e.g., DIAMOND, supra note 9, at 12.

o1 Post, supra note 87, at 482 (emphasis added); see also LEVITSKY & ZIBLATT, supra note 9, at
100-02 (discussing the centrality of beliefs, widely known and respected, to the maintenance of

functional democracy).

92 See, e.g., MARY ANN GLENDON, A WORLD MADE NEW: ELEANOR ROOSEVELT AND THE UNI-
VERSAL DECLARATION OF HUMAN RIGHTS (2002).
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Covenant on Civil and Political Rights (ICCPR) made express several principles the
U.S. Supreme Court was itself coming to embrace. For example, where the First
Amendment had expressly named only freedoms of speech, religion, press, and as-
sembly—not until later affirming that these words necessarily encompassed free-
doms of thought and belief*—the ICCPR’s Article 19 made explicit from the outset
that human rights included both freedoms of opinion and thought, as well as free-

dom of expression.**

Likewise, where the First Amendment can most easily be read as protecting
these freedoms in absolute terms (“Congress shall make no law. ...”)—only for the
Supreme Court to discover over time the existence of various exceptions—the IC-
CPR’s Article 19 codified expressly the limited set of exceptions that might justify
regulation: “respect of the rights or reputations of others; ... the protection of na-
tional security or of public order (ordre public); or of public health or morals.”
Avoiding the dubious message that rights protections are more subject to exception
for private harms than for harms burdening society as a whole, Article 19 recog-
nized that public and private regulation-supporting harms are of a piece, and that
“public order,” including the function of governing institutions, may justify the

regulation of expression so long as the state can demonstrate it “necessary.”*® In

% See, e.g., Stanley v. Georgia, 394 U.S. 557 (1969).

% International Covenant on Civil and Political Rights, art. 19, adopted Dec. 16, 1966, 999
U.N.T.S. 171 [hereinafter ICCPR] (“1. Everyone shall have the right to hold opinions without inter-
ference. 2. Everyone shall have the right to freedom of expression; this right shall include freedom
to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally,
in writing or in print, in the form of art, or through any other media of his choice. 3. The exercise of
the rights provided for in paragraph 2 of this article carries with it special duties and responsibilities.
It may therefore be subject to certain restrictions, but these shall only be such as are provided by law
and are necessary: (a) For respect of the rights or reputations of others; (b) For the protection of

national security or of public order (ordre public), or of public health or morals.”).

% See, e.g., Hum. Rts. Comm., General Comment No. 34: Article 19 Freedoms of Opinion and
Expression, U.N. Doc. CCPR/C/GC/34 (Sept. 12, 2011), https://wwwz2.ohchr.org/english/bodies/
hrc/docs/ge34.pdf [https://perma.cc/NY39-N3L3](“public order” regulation permissible to ensure
functional operation of govt institutions (e.g., contempt of court) so long as pursuant to law, fair
process, etc.); see also Hum. Rts. Comm., Communication No. 1373/2005, Dissanayake v. Sri Lanka,
U.N. Doc. CCPR/C/93/D/1373/2005 (July 22, 2008), http://www.worldcourts.com/hrc/eng/deci-
sions/2008.07.22_Dissanayake_v_Sri_Lanka.htm [https://perma.cc/4YLQ-NR53]. It may be worth
noting that the United States and its allies favored amending the text to read “public order in a dem-

ocratic society” to clarify their understanding of the provision’s meaning. Commission on Human
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short, Article 19 made express the principle our Court had come to recognize im-
plicitly: that while freedom of thought, opinion, or belief may never be subject to
government restriction, freedom of expression may be subject to narrowly tailored

regulation in the interest of preserving a democratic public order.

How much should this treaty matter in helping us understand the meaning of
our own Constitution ? Purely as evidence of our own government’s understanding
of the justifications for regulation of expression, it offers no small measure of in-
sight. Negotiated by U.S. government officials over decades, signed by President
Carter, and ratified under President George H.-W. Bush, Article 19 was originally
part of a proposed convention entirely on the freedom of information, which the
United States successfully opposed for containing too many exceptions for the reg-
ulation of speech. The final text of the ICCPR’s Article 19 with its named exceptions
instead tracks nearly verbatim the formulation the United States introduced and
preferred.”® The U.S. government made plain from the outset that it had no inten-
tion of entering into any agreement it thought would impair the freedoms of speech
or press guaranteed by our own First Amendment.”” To make good on that com-
mitment, the United States ultimately withheld its consent to the ICCPR’s Article
20 (prohibiting, among other things, war propaganda).®® But we agreed without
reservation to the terms of Article 19.% So long as Article VI of our own Constitu-
tion continues to recognize treaties as part of the “supreme law of the land,” this
one seems a better historical source than many in helping shed light on our own

government’s 20th century understanding of the First Amendment’s meaning.

Rights, 5th Session (1949), 6th Session (1950), 8th Session (1952), in GUIDE TO THE TRAVAUX PREPA-
RATOIRES OF THE INTERNATIONAL COVENANT ON CIVIL AND POLITICAL RIGHTS 390 (M.]. Bossuyted.,
1987). While the amendment was defeated by the majority of states, there is little doubt that the
United States meant to limit the scope of this term in a way to make it harder for less democratic
societies to expand the exception unduly.

96 FOREIGN RELATIONS OF THE UNITED STATES, 1951, THE UNITED NATIONS; THE WESTERN HEM-
ISPHERE, VOL. I, 798-99 (Ralph R. Goodwin et al. eds., 1979).
97 Id. at 794.

% In a separate provision to which the United States reserved its consent, the ICCPR requires
the categorical prohibition of “propaganda for war,” as well as “[a]ny advocacy of national, racial
or religious hatred that constitutes incitement to discrimination, hostility or violence.” ICCPR, su-
pra note 94, art. 20.

99138 CONG. REC. $4781-01 (daily ed., April 2, 1992).
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In more practical terms, our borderless information environment has driven
multiple major American communications enterprises to adopt and integrate in-
ternational human rights law in general, and the ICCPR in particular, into their
own rules guiding content moderation choices on their platforms—platforms like
Facebook/Meta and Instagram used in the United States and around the world.'*
Whether in facing domestic litigation involving these platforms, or in encountering
any new legislation Congress might adopt with a view (again) to harmonizing Eu-
ropean and American standards in the interest of doing business,'* neither U.S.
courts nor lawmakers will likely be able to avoid altogether the need to untangle
how First Amendment jurisprudence is or is not consistent with the principles of
Article 19. To the extent functional considerations have ever driven the Court’s in-
terpretation of the meaning of the U.S. Constitution—and evidence is overwhelm-
ing that such considerations matter a lot'*>—it seems more than a little relevant
that the ICCPR likewise tolerates at least some degree of “necessary” speech regu-

lation in the interest of protecting the democratic public order.

III. FIRST AMENDMENT ADMINISTRATION: AN ELECTION INTEGRITY EXAMPLE

All of which brings us back to the question of how we might usefully, and con-
stitutionally, remedy particular democracy-harming effects of our current infor-
mation ecosystem. In the interest of protecting the functionality of evidentiary rules
and judicial processes, would it be constitutional for the federal government to im-
pose criminal penalties on anyone circulating “deepfake” video content not clearly

labeled as such?'® In the interest of preserving a meaningful “marketplace of

100 See, e.g., Deborah Pearlstein, For Facebook’s Sake: Getting Conversant with Human Rights,
JusT SEC. (June 10, 2021), https://www.justsecurity.org/76840/for-facebooks-sake-getting-conver-
sant-with-human-rights/ [https://perma.cc/9F4N-ZSWK] (summarizing Facebook’s (Meta) con-
tractual integration of international human rights law).

101 See, e.g., Eldred v. Ashcroft, 537 U.S. 186 (2003) (noting Congress’ attempt in a copyright
statute to adopt a standard harmonizes the baseline United States copyright term with the term
adopted by the European Union).

102 See, e.g., Bowie, supra note 89.
103 See, e.g., Malicious Deep Fake Prohibition Act of 2018, S. 3805, 115th Cong. 2d Sess. (2018)
(proposed legislation imposing criminal penalties on the creation or distribution of fake electronic

media records that appear realistic). Facebook, for example, describes “deepfake content” as audio

or video that “is the product of artificial intelligence or machine learning that merges, replaces or
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ideas,” could federal regulation constitutionally require that social media algo-
rithms be designed to present readers news from politically diverse sources?'* In
the interest of protecting voter confidence in elections, would it be constitutional
to charge a domestic political organization with criminal fraud for engineering a

disinformation campaign regarding vote counts or results?

This last example is perhaps most useful for assessing the impact of a doctrinal
approach that takes democracy harms seriously, since it is possible to imagine the
government pursuing more aggressive measures to combat this form of disinfor-
mation using laws already on the books. To some extent, it already has. Following
the 2016 presidential election, criminal investigators succeeded in identifying key
individuals responsible for organizing and implementing a multipronged online
disinformation campaign designed to, among other things, suppress turnout
among African Americans.'® Multiple defendants have since been charged, seem-
ingly without controversy, with criminal conspiracy to defraud the United States,
for their efforts to “sow division and discord in the U.S. political system, including
by creating social and political polarization, undermining faith in democratic insti-

tutions, and influencing U.S. elections.”'*® The criminal conspiracy charge in these

superimposes content onto a video, making it appear to be authentic.” Press Release, Monika Bick-
ert, Vice President, Glob. Pol’y Mgmt., Facebook, Enforcing Against Manipulated Media (Jan. 6,
2020),  https://about.fb.com/news/2020/01/enforcing-against-manipulated-media/  [https://
perma.cc/2NU6-5LP]].

104 This proposal is drawn from a draft German law to this effect. See Mackenzie Nelson & Julian
Jaursch, Germany’s New Media Treaty Demands that Platforms Explain Algorithms and Stop Dis-
criminating. Can It Deliver ?, ALGORITHM WATCH (Mar. 9, 2020), https://algorithmwatch.org/en/
new-media-treaty-germany/ [https://perma.cc/SHJ6-EB68].

105 See 1 ROBERT S. MUELLER, III, U.S. DEP’T OF JUSTICE, REPORT ON THE INVESTIGATION INTO
RUSSIAN INTERFERENCE IN THE 2016 PRESIDENTIAL ELECTION (Mar. 2019), https://www.justice.gov/
storage/report.pdf [https://perma.cc/Z9DH-LXZB] (describing Russian efforts to discourage Afri-
can Americans from voting, inflame fear of immigrants, spread disinformation about Hillary Clin-

ton, and organize groups of Americans to protest).

106 Criminal Complaint, United States v. Elena Alekseevna Khusyaynova, Case No. 1:18-M]J-
464 (E. D. Va. Sept. 28, 2018), https://www.justice.gov/opa/press-release/file/1102316/download
[https://perma.cc/K9EJ-KLZ8]; Indictment, United States v. Internet Rsch. Agency, Case 1:18-cr-
00032-DLF (D.D.C. Feb. 16, 2018), https://www.justice.gov/file/1035477/download [https://
perma.cc/FSN3-NBC6] (indicting the Internet Research Agency and individual defendants for vio-
lation of 18 U.S.C. § 371 for allegedly interfering in the 2016 election); cf. also, e.g., Indictment,
United States v. Rhodes, Case 1:22-cr-00015-APM (D.D.C. Jan. 12, 2022), https://www.justice.gov/
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cases requires the government to prove: “(1) the defendant entered into an agree-
ment, (2) to obstruct a lawful function of the Government, (3) by deceitful or dis-
honest means, and (4) committed at least one overt act in furtherance of the con-
spiracy.”'”” That the individuals charged in these cases are Russian nationals (still
beyond the enforcement jurisdiction of the United States) may well explain the lack
of public controversy. But the First Amendment question remains open. If it is con-
stitutional to charge foreign nationals operating in part inside the United States
with criminal fraud for mounting an election disinformation campaign, is it con-
stitutional to prosecute American nationals conducting a similarly organized cam-

paign about actual vote results with criminal fraud as well ?

A forthright acknowledgment of the extent to which democracy harms count
as a “legally cognizable” justification for speech regulation makes quick work of the
first step of any First Amendment analysis, even assuming strict scrutiny applies.
The United States’ interest in preserving the integrity of its federal elections and
voter confidence in them is plainly compelling.'®® True, this regulation does not
involve direct operation of polling places, but it surely involves public perceptions
of official corruption—both circumstances in which the Court has expressly iden-
tified the government’s democracy-protecting interest. To the extent a disinfor-
mation campaign could be shown to disrupt a “lawful function of any department
of Government” like election administration (as the statute requires),'* or indeed
to undermine “public confidence in the fairness and integrity” of democratic struc-

110

tures,''* it would seem to fall comfortably within the categorical scope of democ-

racy-harming speech.

Clarity about the doctrinal “cognizability” of democracy harms hardly answers

the First Amendment question. But it does help focus the debate past questions of

file/1471036/download [https://perma.cc/K68N-VQDR] (indicting multiple U.S. defendants with
violation of 18 U.S.C. § 2384 for allegedly conspiring to prevent or delay by force the execution of
laws governing the transfer of power).

107 See Barbara McQuade, United States v. Donald Trump, JUST SEC. (Feb. 22, 2022), https://
www.justsecurity.org/80308/united-states-v-donald-trump-model-prosecution-memo/  [https://
perma.cc/T25U-VSY8] (summarizing the elements of 18 U.S.C. § 371).

108 See, e.g., Burson v. Freeman, 504 U.S. 191 (1992).
199 Hass v. Henkel, 216 U.S. 462, 479 (1910).

110 Williams-Yulee v. Fla. Bar, 575 U.S. 433 (2015) (quoting Caperton v. A.T. Massey Coal Co.,
556 U.S. 868, 889 (2009)) (upholding state law regulating the speech of judicial candidates).
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“cognizability” to the far more complex part of the First Amendment inquiry—
whether the challenged law is “necessary” or “narrowly tailored” enough to pass
constitutional muster. (Even laws regulating some formally “less protected” kinds
of speech require the government to show that the law will directly advance the
government’s interest and be no more extensive than necessary to serve that inter-
est.'"") The goal of protecting against democracy harms cannot justify criminalizing
speech, even in the form of organized disinformation campaigns, unless that regu-
lation is “necessary” to relieve an obstruction in governmental functions, or to re-
store lost “public confidence in the fairness and integrity” of elections caused by

the disinformation itself.

Yet given the central importance of this inquiry to the constitutionality of
speech regulations, it is remarkable that the Court has never particularly settled
what it believes is required to demonstrate “necessity” in the speech context—what
kind of evidence one might successfully marshal to do it, or how close the demon-
strated causal relationship between ends and means must be. It is clear the Court
views the means-ends inquiry as empirically dependent;'** the Court has said as
much expressly more than once.'* But justices disagree fundamentally on what
kind of empirical showing is required. At times, the Court relies heavily on defer-
ence to the findings of the legislature;''* at others, the Court insists relevant exper-
tise is essential (in executive agencies or among witnesses);'"> on still other occa-

sions the justices conduct their own “considerable independent research” to act as

11 See, e.g., Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n, 447 U.S. 557 (1980).

12 See, e.g., Citizens United v. FEC, 558 U.S. 310, 360 (2010) (faulting the absence of evidence
in a previous campaign finance case, despite a record of “over 100,000 pages” for failing to offer
“any direct examples of votes being exchanged for . . . expenditures”); Brown v. Ent. Merch. Ass’n,
564 U.S. 786, 800 (2011) (criticizing submitted studies’ methodology and concluding they failed to

“prove that violent video games cause minors to act aggressively”).

113 Cf. Holder v. Humanitarian L. Project, 561 U.S. 1, 29 (2010) (“Whether foreign terrorist
organizations meaningfully segregate support of their legitimate activities from support of terrorism
is an empirical question.”).

114 See id. at 8, 28-33 (relying in the first instance on legislative policy statements to reject First
Amendment challenge to making humanitarian NGO subject to prosecution for providing “mate-

rial support. . . to a foreign terrorist” on the basis of legal advice).

115 See Citizens United, 558 U.S. at 361 (“When Congress finds that a problem exists, we must
give that finding due deference; but Congress may not choose an unconstitutional remedy. If elected

officials succumb to improper influences from independent expenditures; if they surrender their
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fact-finder in the first instance, ¢

or simply revert to a default evidentiary presump-
tion that more speech is always the more narrowly tailored option."'” The type and
quality of evidence the Court considers equally varies—from legislative testimony
and litigation witnesses, to peer-reviewed studies in the relevant social science, to
the Court’s own assessment of logic or historical experience.'** The Court’s descrip-
tion of how clear the relationship between means and ends must be is especially
conflicted. The Alvarez Court insisted “[t]here must be a direct causal link between
the restriction imposed and the injury to be prevented.”'® The Burson Court
thought it sufficient to rely on the mere rationality of a “widespread and time-tested
consensus” that limiting political speech around polling places was necessary to

achieve the government’s concededly compelling interest.'*

The Court’s apparent reluctance to identify a more consistent standard, or even
to inquire too deeply into what its standard is, is perhaps a function of its own dis-
comfort, its embrace of the sensible worry “that it is perilous to permit the state to
be the arbiter of truth.”'"*' Yet questions requiring state actors to assess empirical
reality of one kind or another are chronically before the Court and indeed arise in

a host of settings across all branches of U.S. government, every day—in criminal

best judgment; and if they put expediency before principle, then surely there is cause for concern.
We must give weight to attempts by Congress to seek to dispel either the appearance or the reality
of these influences. The remedies enacted by law, however, must comply with the First Amendment;

and it is our law and our tradition that more speech, not less, is the governing rule.”).

116 Ent. Merch. Ass’n, 564 U.S. at 818 & nn.13-14, 819 nn.15-18 (Alito, J., concurring) (describ-
ing video game violence as “astounding”).

117 United States v. Alvarez, 567 U.S. 709 (2012).

118 Compare Ent. Merch. Ass’n, 564 U.S. at 800 (canvassing, and faulting, submitted scientific
studies for demonstrating mere “correlation, not . . . causation” and for suffering various flaws in

methodology), with Burson v. Freeman, 504 U.S. 191 (1992) (relying on historical experience).

19 Alvarez, 567 U.S. at 725; accord Ent. Merch. Ass’n, 564 U.S. at 799 (noting California’s ina-
bility to “show a direct causal link between violent video games and harm to minors”).

120 Burson, 504 U.S. at 206; see also id. at 208 (noting that “because a government has such a
compelling interest in securing the right to vote freely and effectively, this Court never has held a
State ‘to the burden of demonstrating empirically the objective effects on political stability that [are]
produced’ by the voting regulation in question”) (alteration in original) (quoting Munro v. Socialist
Workers Party, 479 U.S. 189, 195 (1986)).

121 Alvarez, 567 U.S. at 752 (Alito, J., dissenting).



646 Journal of Free Speech Law (2024

courts, in regulatory adjudication and rulemaking, in legislatures charged with con-
gressional redistricting, and more. In all of these other settings, we have not han-
dled the fallibility of government decision-makers by denying the existence of the
decision. We handle it, rather, by guiding and limiting the discretion of the deci-
sion-maker through what have become elsewhere a deeply developed array of tools
for cabining otherwise untrustworthy government decision-making: by fixing bur-
dens of proof and standards of causation. The Court’s vehement insistence that it

would never engage in “free-floating ... balancing”'*

—rather than developing
more meaningful guidelines that might limit how that balancing is conducted—
has in this respect served neither the interests of free expression nor the interests of

constitutional democracy.

But taking that next step reveals just how much work remains to be done, both
doctrinal and empirical. In our election integrity example, while research available
so far is strongly suggestive that disinformation is at least in part the cause of some
democracy harms, the answers of whether criminal prohibitions might be neces-
sary to remedy that harm remain far from clear. There is certainly evidence that
suggests organized disinformation campaigns are harmful not only to public con-
fidence in election administration but also the actual function of election admin-
istration. Atleast one important study found that Americans’ sharply polarized be-
liefs about the dangers of voter fraud in the 2016 election were the result of an or-
ganized disinformation campaign, a campaign that capitalized on standard mass
media conventions to focus attention on elite opinion, and that was amplified by
social media.'** By the 2020 election, Gallup opinion polling showed that 41 percent
of Americans doubted that votes would be cast and counted accurately, a precipi-
tous deterioration in voter confidence compared to the same poll just two years
earlier—a decline pollsters believed to be driven largely by widespread but unsub-
stantiated claims in 2020 that have now left roughly two-thirds of Republicans con-
vinced that President Biden’s election was the product of fraud. ** Citing these dan-

gers of fraud directly, state legislatures across the country have since enacted laws

122 Id. at 717 (majority opinion) (quoting United States v. Stevens, 559 U.S. 460, 470 (2010)).
123 Benkler et al., supra note 6, at 1-7.

124 See Justin McCarthy, Confidence in Accuracy of U.S. Election Matches Record Low, GALLUP
(Oct. 8, 2020), https://news.gallup.com/poll/321665/confidence-accuracy-election-matches-rec-
ord-low.aspx [https://perma.cc/XJL3-SEMN]; Justin McCarthy & Jon Clifton, Update: Americans’
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making it harder for voters to cast a ballot;'** at least two dozen states have enacted
laws that weaken independent election administration by, for example, empower-

ing partisan poll watchers and imposing criminal penalties on workers for minor

126

violations; "*° still other jurisdictions have conducted partisan purges of local elec-

tion boards.'”” Most acutely, as the establishment of a new Justice Department task

128

force on the matter reflects,'*® election administrators across the country now face

chronic, serious threats of violence; '* many have taken steps to hire personal secu-

130

rity, flee their homes, or find counseling for their traumatized children;** and

growing numbers are leaving election work altogether.'*!

As a bipartisan group of
150 of the nation’s leading democracy scholars put it in a public letter urging more
federal action to protect elections: “[The] politicization of what has long been trust-
worthy, non-partisan administration of elections represents a clear and present

threat to the future of electoral democracy in the United States.” '3

Confidence in Voting, Election, GALLUP (Nov. 1, 2016), https://news.gallup.com/poll/196976/up-
date-americans-confidence-voting-election.aspx [https://perma.cc/Q9V2-VNBX].

125 See, e.g., Voting Laws Roundup: December 2021, BRENNAN CTR. FOR JUST. (Jan. 12, 2022),
https://www.brennancenter.org/our-work/research-reports/voting-laws-roundup-december-2021
[https://perma.cc/PW8F-E959](tracking and summarizing legal changes); Richard L. Hasen, Iden-
tifying and Minimizing the Risk of Election Subversion and Stolen Elections in the Contemporary
United States, 135 HARV. L. REV. F. 265 (2022).

126 See, e.g., sources cited supra note 125.

127 Nick Corasiniti & Reid J. Epstein, How Republican States Are Expanding Their Power Over
Elections, N.Y. TIMES (July 1, 2021), https://www.nytimes.com/2021/06/19/us/politics/republican-
states.html [https://perma.cc/4XAN-RLAN].

128 Justice Department Launches Task Force to Combat Threats Against Election Workers, U.S.

DEP’T OF JUST.: JUST. BLOGS (July 29, 2021), https://www.justice.gov/opa/blog/justice-department-
launches-task-force-combat-threats-against-election-workers-0 [https://perma.cc/FW58-47QD].

129 See Kleinfeld, supra note 1, at 161; see also, e.g., Memorandum from the Deputy Att’y Gen.,
supra note 1; Brewster, supra note 1.

130 Ruby Edlin & Turquoise Baker, Poll of Local Election Officials Finds Safety Fears for Col-
leagues—and Themselves, BRENNAN CTR. FOR JUST. (Mar. 10, 2022), https://www.brennan-
center.org/our-work/analysis-opinion/poll-local-election-officials-finds-safety-fears-colleagues-
and [https://perma.cc/7XHR-EZ5U].

B,

132 Statement in Support of the Freedom to Vote Act, NEW AM. (Nov. 21, 2021), https://
newamerica.org/political-reform/statements/statement-in-support-of-the-freedom-to-vote-act/
[https://perma.cc/CPS4-VPVR].
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Still, even if one can demonstrate that an organized disinformation campaign
is something like the but-for cause of these democracy harms, noncriminal, puta-
tively less-speech-restrictive proposals for achieving the same democracy-protect-
ing ends abound: supporting the reestablishment of a more robust traditional
press;'** breaking up monopolistic media enterprises through antitrust laws;'** re-
quiring that social media companies alter ranking algorithms to deprioritize de-
monstrably false or unsupported claims of election results; or requiring that such
claims be labeled to that effect.’** The very empirical findings that have undercut
the “more speech” approach to bad speech paint a picture that is far from certain.
Proposals that would have the effect of adding more channels of information (like

antitrust approaches) raise the risk of further information polarization;'3¢

proposals
that require adding additional or corrective information (like labeling require-
ments) raise the prospect that corrections will only lead to further entrenchment of
false beliefs,"*” or that listeners bombarded by too much contradictory information
will simply tune out.'*® Proposals aimed solely at social media miss the significant,
and perhaps greater, effect of traditional partisan media channels in spreading dis-
information.'* Laws that do aim restrictions directly at social media-like European
laws requiring social media companies to take down content amounting to hate

speech—have perversely had the effect of dramatically increasing the quantity of

133 See, e.g., MINOW, supra note 3.

134 Cecilia Kang, ‘Buy-or-Bury’ Antitrust Suit Against Facebook Survives, N.Y. TIMES, Jan. 12,
2022, at Bl1.

135 See, e.g., Shirin Ali, Congress Might Try to Force Facebook to Change Its Newsfeed Algorithm,
THEHILL (Feb. 11, 2022), https://thehill.com/changing-america/well-being/mental-health/593852-
congress-might-force-facebook-to-change-its [https://perma.cc/7LRL-T7A3].

136 See, e.g., Adgate, supra note 4.

137 As cognitive and political scientists have demonstrated, simply presenting correct infor-
mation, or direct corrections of misinformation is not reliably effective in leading listeners to aban-
don reliance on misinformation heard in the first instance; indeed, because corrections are filtered
through listeners’ pre-existing beliefs and allegiances, they can have the effect of further entrenching
listeners” commitment to the original, mistaken belief. See, e.g., Wittenberg & Berinsky, supra note
14; see also Daniel E. Ho & Frederick Schauer, Testing the Marketplace of Ideas, 90 N.Y.U. L. REV.
1160 (2015); Omri Ben-Shahar & Carl E. Schneider, The Failure of Mandated Disclosure, 159 U.
PENN. L. REV. 647 (2011).

138 See, e.g., sources cited supra note 15.

139 BENKLER ET AL, supra note 3.
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content deleted,**°

as platforms operate in “anticipatory obedience” of the dictates
of government regulators, pulling down far more content than genuinely poses any
harm in an effort to spare themselves the legal risk and operational expense of a
more careful system to assess content.'*' Labeling requirements, at least by social
media platforms, can produce some effects, but how much and to what extent re-
mains difficult to assess; platforms have no current obligation to disclose publicly
whether, how, or to what extent they are implementing their own content moder-
ation rules, and indeed, apart from a few widely reported instances where labels

142

were applied,'** answers to the effect of many labeling questions remain obscure.'*

Untangling the actual empirics is hard enough. It is a problem compounded by
the Court itself, with an approach that is no better than ad hoc in identifying infer-
ences about the alignment of means with ends on its own. It is entirely appropriate
and essential to worry about the competence of government institutions to serve as
“arbiter[s] of truth.”'** But the truth is, government actors are doing that already.
Every day. The best way of guarding against the potentially oppressive conse-
quences of such an enterprise is not to deny that the Constitution leaves room for

speech regulation in the interest of democracy. The best way is for constitutional

140 See, e.g., Daphne Keller, Who Do You Sue? State and Platform Hybrid Power over Online
Speech (Hoover Institution Working Grp. on Nat’l Sec., Tech., and L., Aegis Series Paper No. 1902,
2019), https://www.hoover.org/sites/default/files/research/docs/who-do-you-sue-state-and-plat-
form-hybrid-power-over-online-speech_0.pdf [https://perma.cc/X8ZS-W73P]; Katharine Trenda-
costa, Reevaluating the DMCA 22 Years Later: Let’s Think of the Users, ELEC. FRONTIER FOUND. (Feb.
12, 2020), https://www.eff.org/deeplinks/2020/02/reevaluating-dmca-22-years-later-lets-think-us-
ers [https://perma.cc/85UF-WJUW].

141 Daphne Keller, Empirical Evidence of “Over-Removal” by Internet Companies Under Inter-
mediary Liability Laws, STAN. L. SCH., CTR. FOR INTERNET AND SOC’Y (May 8, 2020), http://cyber-
law.stanford.edu/blog/2015/10/empirical-evidence-over-removal-internet-companies-under-in-
termediary-liability-laws [https://perma.cc/H674-FPA4].

42 Twitter Fears for Freedom of Expression in India, BBC NEWS (May 27, 2021), https://
www.bbc.com/news/world-asia-india-57265331 [https://perma.cc/37DG-4GYC].

143 For additional critiques of the Facebook policy in particular, see Danielle Citron et al., Face-
book Takes a Step Forward on Deepfakes—and Stumbles, LAWFARE (Jan. 8, 2020, 7:58 AM), https://
www.lawfareblog.com/facebook-takes-step-forward-deepfakes-and-stumbles  [https://perma.cc/
UN3T-57DU].

144 United States v. Alvarez, 567 U.S. 709, 752 (2012) (Alito, J., dissenting).
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lawyers to seek, and would-be reformers to insist, on both more consistent, mean-
ingful doctrinal expectations—and more than theoretical help. In this respect, the
most important task for sustaining robust protections for speech in a struggling
constitutional democracy is not discerning what the Constitution means, but to de-
mand that regulators understand—and demonstrate—how the information envi-

ronment the Constitution sustains actually works.
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